Y BWRDD GWEITHREDOL
DYDDIAD: 27 TACHWEDD 2017

Y PWNC:
SEFYDLU CWMNI TAI SY'N EIDDO I'R CYNGOR

YR ARGYMHELLION / PENDERFYNIADAU ALLWEDDOL SYDD EU
HANGEN:

1.

Creu Cwmni Tai sy'n eiddo llwyr i'r Cyngor ("y Cwmni") er mwyn adeiladu tai i'w
gwerthu a'u rhentu a bod yn gatalydd ar gyfer gweithgareddau adfywio pellach.

2. Ymgorffori'r Cwmni yn gwmni cyfyngedig a'r unig gyfranddaliwr fydd y Cyngor.
3.
4. Bod Bwrdd y Cwmni yn paratoi ac yn cytuno ar Gynllun Busnes y Cwmni ac yna'n ei

Cymeradwyo'r Erthyglau Cymdeithasiad a'r caniatad cyfranddaliwr ar gyfer y Cwmni.

gyflwyno i'w gymeradwyo'n ffurfiol gan Fwrdd Gweithredol yr Awdurdod cyn i'r Cynllun
Busnes gael ei roi ar waith.

Bydd unrhyw fenthyciad gan y Cyngor, fel y cytunwyd yn y cynllun busnes y Cwmni, yn
cael ei ad-dalu ar gyfradd log masnachol fel y cytunodd gan y Cyfarwyddwr y
Gwasanaethau Corfforaethol.

Adennill costau sefydlu'r Cwmni, (sef oddeutu £100,000 yn 2017/18), drwy drefnu
benthyciad (ar gyfradd fasnachol a osodwyd gan y Cyfarwyddwr Gwasanaethau
Corfforaethol) dros gyfnod i'w gytuno yn y cynllun busnes manwl. Pe na fyddai'r
Cwmni'n cael ei sefydlu, yna bydd y costau gweithredu'n dod o gronfeydd wrth gefn.
Bydd y Bwrdd Cyfarwyddwyr yn cynnwys un aelod o’r Cyngor, dau swyddog a dau
benodiad allanol.

Y Rhesymau

1.

2.

o N

9.

Cyflawni'r ymrwymiad yn y cynllun tai fforddiadwy drwy gyflwyno ffyrdd mwy blaengar o
ddarparu rhagor o dai.

Darparu tai y tu hwnt i ddarpariaeth anghenion cyffredinol y Cyngor drwy'r Cyfrif
Refeniw Tai. Bydd y Cwmni yn gyfrwng datblygu ychwanegol i ganolbwyntio ar
gyflenwi rhagor o dai i'w rhentu a'u gwerthu.

Cynyddu buddsoddiad ac ysgogi'r farchnad dai drwy ddarparu cystadleuaeth.

Ateb yr angen am dai a gydnabuwyd ac a nodwyd, a chynorthwyo i sicrhau bod y math
a'r maint cywir o gartrefi'n cael eu cyflenwi lle mae'r angen mwyaf.

Cynnig mathau eraill o ddeiliadaeth i fodloni disgwyliadau, megis perchentyaeth cost
isel, er mwyn helpu i sicrhau tai ar gyfer pobl leol sy'n dymuno aros yn y Sir.

Ategu mentrau adfywio presennol ac arfaethedig.

Bod yn gyfrwng ar gyfer derbyn buddion cynllunio cymunedol.

Cefnogi amcanion ehangach y Cyngor o ran iechyd a llesiant y cenedlaethau sydd i
ddod, darparu rhagor o swyddi a chyfleoedd hyfforddiant i bobl leol a sicrhau bod
cartrefi'n cael eu targedu i'r rheiny sydd mewn angen.

Cefnogi'r gadwyn gyflenwi.

10. Datblygu ffyrdd blaengar o ran dyluniad a manyleb tai.
11. Cynyddu mewnfuddsoddiad gan sicrhau cyllid grant ychwanegol.

wor Sir Gar B EICH CYNGORarleinamdani
orser Sir Gar www.sirgar.llyw.cymru

Carmarthenshire i i
Y YOUR counciLdoitonline
ity Cow www.carmarthenshire.gov.wales



Angen ymgynghori &'r Pwyllgor Craffu perthnasol : OES - Y Pwyllgor Craffu
Cymunedau — 24 Tachwedd,
2017

Argymbhellion / Sylwadau'r Pwyllgor Craffu:

Fydd diweddariad llafar yn cael ei ddarparu i'r Bwrdd Gweithredol yn y cyfarfod ar y 27
Tachwedd.

Angen i'r Bwrdd Gweithredol wneud penderfyniad -  Oes - 27 Tachwedd, 2017
Angen i’r Cyngor wneud penderfyniad - Nac oes

YR AELOD O'R BWRDD GWEITHREDOL SY'N GYFRIFOL AM Y PORTFFOLIO:-
Y Cynghorydd Linda Davies Evans (Deiliad y Portffolio Tai)

Y Gyfarwyddiaeth: Swyddi:

Cymunedau

Pennaeth y Gwasanaeth / Pennaeth Tai a Diogelu'r 01267 228960
Awdur yr Adroddiad Cyhoedd

rstaines@sirgar.gov.uk

Robin Staines
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EXECUTIVE SUMMARY
EXECUTIVE BOARD
27™M NOVEMBER, 2017

THE ESTABLISHMENT OF A COUNCIL OWNED HOUSING
COMPANY

. This Executive Summary sets out the reasoning behind, and practicalities of, setting up
a wholly owned council local housing company. It explains the need for accelerating
house building in Carmarthenshire to supply the much needed additional homes as
well as create local jobs; training and apprenticeship opportunities; support the supply
chain and deliver the regeneration ambitions of the Council. The full report can be
found attached.

. This approach should be complemented by the continuing use of Housing Revenue
Account (HRA) resources to commission new homes (where it is appropriate and
prudent to do so). The HRA’s main focus must remain to ensure we meet our statutory
duty of maintaining the existing council owned homes to the Carmarthenshire Homes
Standard.

. The Council’s affordable housing commitment of March 2016 states that alternative
housing delivery options would be assessed to increase the number of homes in the
county. Following this, work was undertaken on developing a draft business case on
the option of establishing a local housing company. This was presented to the
Executive Board in February 2017, which agreed:

e To confirm that the business case for establishing a Local Housing Company
(LHC) is a viable option and would significantly add to the delivery of our Affordable
Homes Commitment in providing more homes for sale and rent.

e To confirm officers be delegated to establish the LHC, its governance structures
and detailed five year business plan.

e To confirm officers can commission expert external assistance in establishing the
LHC, developing the governance structures and detailed business plan in terms of
the legal, financial and technical issues.

. The Company will not involve the transfer of existing Council housing or a TUPE of
existing staff. The council owned existing housing stock will continue to be managed
and maintained directly by the Council.

. The rationale for accelerating and stimulating house building stems from the Local
Development Plan which identifies a need for 1,620 new homes a year. However, in
the year to April 2017, only 426 new homes were completed on large sites.
Furthermore, like most parts of Wales, we have seen a dramatic reduction in the
number of active construction firms involved in new house building. We also know that
average household income is below the Welsh average, and in some parts of the
county the income to house price ratio is over 5:1. Our Housing Choice Register also
records a significant amount of unmet housing need. This is no more so than in rural
areas where values are high and supply very limited.
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6. The Council’s affordable housing programme includes a commitment to meet both
needs and aspirations. The Plan commits to increasing the number of affordable
homes by 1,000 over five years. This delivery has already started through a range of
projects. Whilst this is ambitious, it is also believed that we would need to look at new
ways of delivery to significantly exceed the 1,000 home target. As a result, the Delivery
Plan also confirmed that additional delivery vehicles would be assessed and evaluated.

7. An expert in the field was commissioned in October 2016 to look at the high level
options available and a draft business case for the preferred option (establishment of a
local housing company) was developed. It was agreed to proceed to undertake the
detailed work required to establish a 100% council owned Local Housing Company.
Following the Executive Board’s decision on the 17th February 2017, and to get the
Company to legal incorporation with a sound and financially sustainable business plan,
a steering group of senior officers was established. Consideration was given too:

e Accelerating more house building to meet housing need, stimulate economic growth
and job creation

e Creating new sources of revenue to support the Council ’'s Medium Term Financial
Strategy and continue to invest in services;

e Attracting investor interest in an area with low house values and/or a lack of
competition (sales and rental)

The group has been supported by specialist external legal advice.

8. The group found that there are a number of development vehicles and company
structures open to the Council to meet strategic objectives. Furthermore it considered
critical success factors when evaluating available options (such as control, flexibility
and innovation, and deliverability). These were applied to potential vehicles and
company status options.

9. The Group evaluated a number of different delivery models (as outlined in the attached
report). These included the Housing Revenue Account, Housing Associations, joint
ventures, LHC direct acquisition and a LHC as a development vehicle. The group
found that a wholly owned local housing company was the most advantageous way of
meeting strategic objectives. This confirmed the position outlined in the draft business
case. Following this, the Steering Group assessed the options regarding its legal
status. There are a number of corporate vehicles that the Council could consider when
establishing the Housing Company. Given the primary rationale is to make a profit by
providing rent and sale properties, which would suggest that the for profit company
limited by shares is the best option.

10. The legal powers for the Council to set up a Company are well established. These are
generally around the general powers that a Local Authority has to set up companies to
deliver the services it has a duty to supply, in addition to its general powers of Well
Being. The Local Government Act 2003 gives local authorities the express power to
trade and to establish a company for the purposes of doing so. However we are
subject to restrictions within regulation 2 Local Government (Best Value Authorities)
(Power to Trade) (Wales) 2006 with regard to this.

The statutory guidance emphasises that when local authorities consider the use of the
well-being power, they must also have regard to their fiduciary duty to council tax
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11.Section 24 Local Government Act 1988 provides the Council, as a housing authority,
the power to provide any person with financial assistance for the provision of rental
housing accommodation. The powers concerning the disposal of land from the Council
to the Housing Company are complex and involve a consideration of powers to dispose
(in turn dependant on whether the land is held in the Council's general fund or its
HRA), the issues connected with financial assistance under the 1988 Act and the issue
of State Aid. As such site specific advice will be sought for each disposal (or type of
disposal) considered.

12.A Company Limited by Shares is the preferred model being adopted by authorities
when setting up new companies to deliver new services. The share structure enables
the Council to receive dividends, to trade shares and to sell assets/undertakings
thereby maximising future flexibility. The Council should ensure that proposed funding
for the Housing Company is within its strategic budgets and approval as part of its
capital programme. There will need to be co-ordination between the company's
business plan and ensuring items the Council is expected to fund/lend are included
within the council's budget process.

13. The Company, although owned by the Council, will have a separate entity, have its
own identity, staff and Board of directors. However, it could have its registered office
address as County Hall to keep costs down as well as utilise existing Council support
services (although the Company could chose to procure such services from
elsewhere).

14.The Company would be governed by its Articles of Association (Appendix One). The
Company must trade on a stand-alone basis from day one, and account for its income
and expenditure under the terms of the various Companies Acts accounting
conventions.

15. These stipulate that the Company would be a separate Company with a separate
Board — and therefore under separate regulation arrangements to the rest of the
Council. It is essential that all stakeholders recognise that the Company structure is
intended to be independent and the relationship between the Council and the
Company is one of sole shareholder. This must be explicit to shareholders, directors
and employees who have a relationship with both organisations.

16. The Council will influence the strategic direction of the Company through appointment
of Directors and agreement of the annual business plan.

17.The shareholders agreement (Appendix Two) sets out the boundaries where the
Company cannot make decisions without referring back to the Council. The consent
also defines the boundary between Council influence and day to day operations as
managed by the Board of Directors.

18.With regard to the governance arrangements, the Council’s Executive Board would be
responsible for ensuring the Company delivered housing development in accordance
with the agreed business plan and would receive performance reports at regular
intervals. The Executive will also be responsible for approving any variations to the
delivery of the business plan.
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19. The Council, as the only shareholder, would appoint the Directors of the Company
(who would be under a duty to ensure that all their decisions were in the interests of
the Company and not the Council, as required to do so by the Companies Act 2006).
These duties include the duty to promote the success of the Company and to avoid
conflicts of interest. The Companies Act also governs the liability of the Directors and in
order to avoid conflicts of interest, they should not be involved in the Council’s decision
making process for lending money, transferring land or the planning process. Itis
important that all directors have the necessary skills to discharge these duties and
responsibilities and have the requisite skills, experience and knowledge. The Company
will also require employees who will be responsible for the day to day operational
management of the Company. As the company will not initially require full time staff it
is proposed to second existing staff whose time will be recharged to the Company.

20.The basis for the Company is that it will be financially supported by the Council. This
will include start-up costs as well as long term lending. The Company’s initial
operations will be funded through the Council Fund, and this financial support could
include working capital and up-front resources as well as staffing support. It will also
include on lending from the Council to the Company — to support the development
and/or acquisition of housing — under an explicit and agreed lending framework or
agreement. Typically, though not always, funds on-lent to the Company can be
provided from the Council at a premium compared to the rates borrowed: this can also
provide a risk buffer to the Council against future increases in financing costs.

21.Specialist tax advice will be taken on both the detailed business plan and on each
development — this includes for Corporation tax, VAT, and Stamp Duty Land Tax
(SDLT). Generally the company will be liable for such general taxation.

22.Any financial assistance to the Housing Company by way of providing below market
rate funding or transferring land at an under-value may constitute State Aid. Therefore
funding arrangements between the Council and the Housing Company must be
correctly structured so that State Aid, as defined above, does not arise. However there
is an exemption to State Aid for service of a general economic interest and therefore if
the properties are developed or acquired for letting as social/affordable or intermediate
housing.

23.The Council will need to determine whether the Company is a "body governed by
public law" for the purposes of the 2015 Procurement Regulations.

24. The Housing Company must have a "commercial character" if it is to not be governed
by the Regulations. The Housing Company cannot be said to have a "commercial
character" unless it is free to operate as a commercial company would do so and
without significant intrusive Council controls.

25. A full and complete five year business plan will be complete by February 2018 which
will include the detailed activities of the company, the financial projections and
assumptions as well a risk register. Key company polices will need to be developed
(such as The Welsh language, Board and officer appointments including remuneration
and expenses, and Housing standards). It is envisaged most of these will replicate
existing policies of the Council (where applicable).
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26. It is anticipated that the company will be free to provide a range of products to help
meet both need and aspirations. This will potentially include:
e Homes for rent at various levels
e Homes for sale at a range of values

¢ Intermediate type products such as shared ownership, leasehold schemes for the
elderly and rent to buy.

27.Unlike the Council, the Company will not be bound by the suspension of the Right to
Buy. The company would not be in a position to offer secure tenancies. Management

and maintenance of the portfolio will be undertaken by way of a Service Level
Agreement with the Council.

28. A number of risks and potential liabilities have been identified which are rehearsed in
the full report.

DETAILED REPORT ATTACHED ? YES - Report and Appendix 1 - 2
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I confirm that other than those implications which have been agreed with the appropriate Directors /
Heads of Service and are referred to in detail below, there are no other implications associated with this

report :

Signed Robin Staines

Head of Housing and Public Protection

Policy, Crime | Legal Finance ICT Risk Staffing Physical
& Disorder Management | Implications Assets
and Issues

Equalities

YES YES YES NONE YES YES YES

1. Policy, Crime & Disorder and Equalities

The aim of the Company is to assist in the delivery of the Council’s wider wellbeing
objectives and affordable housing commitments.

2. Legal
The legal powers to establish the company are detailed in the accompanying reports. The
Council will be the sole shareholder of a subsidiary body. Any members acting as directors of
the company should avoid any conflict of interests and adhere to the 7 principles of company
directorship as defined in the 2006 Companies Act.

The relationship between the Council and Company will be directed by the Shareholder
Agreement.

3.

Finance

The company will be a separate legal entity, limited by Shares which will enable the Council tc
receive dividends, and to have the flexibility to trade shares and to sell assets/undertakings
should it wish to do so.

The Housing Company will require financial support by the Council, both in the form of loans
to cover start-up costs as well as long term lending to support its activities. The 5 year
Business Plan which is to be developed by February 2018 will detail the financial projections
and funding requirements of the Company, and the Council will need to properly consider:

e Whether the business case for a Housing Company is viable;
e The risks and rewards of investing/lending;
e The wider (possibly alternative) interests of local tax payers

The Council will need to ensure that any proposed funding for the Company is within its
strategic budgets and approved as part of its capital programme.

Specialist tax advice in relation to Corporation tax, VAT, and Stamp Duty Land Tax (SDLT)
will be taken on the detailed business plan and on each proposed development undertaken.
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4. Risk Management Issues
Risk management issues and mitigation are addressed in the attached report.

5. Physical Assets

The company will rely, initially, on the Council making available access to physical assets and
financial resources. These will be detailed in the Company’s annual approved business plan.

6. Staffing Implications

be fully recharged to the Company.

The company will, at least initially, utilise Council officers and services. The cost of these will

CONSULTATIONS

| confirm that the appropriate consultations have taken in place and the outcomes are as detailed below

Signed:  Robin Staines Head of Housing and Public Protection

1. Scrutiny Committee

Members of the Community Scrutiny Committee were consulted on the 24" November. A
verbal update on the comments made will be provided to Executive Board on the day.

2.Local Member(s)

3.Community / Town Council

4.Relevant Partners

5.Staff Side Representatives and other Organisations

Section 100D Local Government Act, 1972 — Access to Information
List of Background Papers used in the preparation of this report:

THESE ARE LISTED BELOW.

Title of Document File Ref Locations that the papers are available for public inspection
No.
Exempt Report to Agenda http://democracy.carmarthenshire.gov.wales/ieListDocuments.aspx?Cld=131&MId=679&Ver=4

Executive Board on Item 13
27 February, 2017 -
Carmarthenshire
Local Housing
Company — The
Business Case
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